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MEMO 


TOs CMC and file 

FROM: Peter 

RE: Glad Day Seizures and Post Office Regs 
DATE: 07 Oct 86 

Charlie: 


Please find attached the relevant statutory and regulatory 
material regarding disposal of items seized by customs by 
the post office. 


The statutory material is included primarily for completeness; 
the real meat is in the regs. 


Reg. 1289 ("Prohibited Mail Regulations') is also included 
for completeness. Smut is not prohibited mail under the 
reg. 


Re reg 1298 ("Undeliverable and Redirected Mail'), the starting 
point is section 9.and 10. For us, section 10 (1) (b) applies, 


thus directing us to section 15. The applicable subsection 
is 15 (1) (c) [formerly (d)], which states that mail sent 
from the United States shall be returned to the sender. 


Also of relevence is section 18 of this reg. This section 
allows the postmaster general to destroy smut, but only 

if the smut has "no obvious value". Otherwise, it is to 
be handled pursuant to section 15, above. 


Finally note the new paragraph 13(c) and (d), which allows 
the post office to dispose of smut "in a manner approved 

by the post office". Note, however, that section 13 applies 
only to material mailed within canada. 


The bottom line is that the post office regs would require 
that the material be returned to the senders if undeliverable. 


Pp. 
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Al CHC Stil : GAYSO<. Meng 


Glad Day Books 
v. 


Deputy Minister of Revenue, Customs and Excise Division 


Re: The Joy of Gay Sex 





Structure of the Appeal 


This is an appeal under s. 47 of the Customs Act, R.S.C. 1970, c. 
C-40, as amended. 


The issue is whether The Joy of Gay Sex falls under item 99201-1 
of Schedule "C" of the Customs Tariff Act, R.S.C. 1970, c. C-41, 
as amended by S.C. 1985 c. 37. Note that notwithstanding section 
2 of that act, the definition contained in section 1 remains in 
force by virtue of S.C. 1986 c. - Pursuant to section 14 of 
the Customs Tariff Act, goods classified under schedule C may not 
be imported into Canada. 


The applicant bookstore attempted to import The Joy of Gay Sex 
for resale. Pursuant to section 40 of the Canada Post 
Corporation Act, S.C. 1980-81, c. 54, the parcel containing the 
book was given to a customs inspector for examination. Pursuant 
to section 40(2) of that act, the parcel containing the books was 
opened. Pursuant to section 40(3), the customs law takes over at 
this point. 


At the time the package was opened, the customs officer found the 
contents to be ‘obscene' within the meaning of item 99201-1 of 
Schedule C of the Customs Tariff Act. As a result, the book was 
detained by the officer, pursuant to section 22(2) of the Customs 
Act. 


Pursuant to section 46(1) of the Customs Act, the bookstore 
appealed the finding of the Customs officer to the deputy 
minister. The Deputy-Minister upheld the decision of the 
officer, pursuant to section 45(3) of the Customs Act. 


Pursuant to section 47(1) of the Customs Act, the bookstore 
appealed the Deputy-Minister's decision. Pursuant to section 50 
of the Customs Act, this appeal is to the District Court rather 
than to the Tariff Board, as is the norm under section 47(1). 


It is submitted that the judge in this instance sits as a persona 
designata under the act, sitting in the same legal framework as 





the Tariff Board. Specifically, it is submitted that the 
provisions for procedural rules contained in the regulations 
pursuant to the Federal Court Act have no application, as they 
concern the Federal Court Trial Division, which hears appeals 
under section 48 of the Customs Act. It is further submitted 
that the Rules Respecting Criminal Proceedings, SI/85-152 as 
amended have no application, as they concern proceedings in the 
Supreme Court. The Summary Conviction Appeal Rules SI/77-213 
[Watson & McGowan p. 952] do not apply as there has been no 
conviction. Finally, it is submitted that the District Court 
Rules of Practice, passed pursuant to the Courts of Justice Act 
have no application, as this is not ‘'civil', and not a 
"proceeding' within the meaning of R. 1.03 (22). 
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College of Meciicine, and Staff Psychologist, Lincalnm Hospital. 


4) Consulting Psychealagist, The Carrier Faundatian, N. J. 
(m@nmtai hospital). 


S> Have taught psychoaloay in the past at The City College, 
Rutgers University, Graduate School of Education, The City 
Coaolleqe. 


©) Elementary school teacher, Larchmont, NY, 1959-1965. 


Publications 


SORTS EPINH CHEMD OFOOT GemED GREE SENE S108% tone SerHR SEten HeEee 
S208 ORERe 19448 e008 CoOre 


FONT F4GET 40864 FERED FOFEP ORES sHEeT EDeTe POURS OPEET GEORE CFNET GEPTE GOSEH FERRE COEPT URETD GETES GOOEE TURE CEEEE HOETE TEPEH F4488 COREE GHETE FECES FEREE SEES CRESS HEEET COGEP FHEET GEEET HEEES SETER HEEED GREET GEESE COGEH CURES Gephe GOGEH GHTEH feauE SORE COTES OFOEH eHHEE 


Hill, NY, 1977. 
=) The Joy of Gay Sex (with Ed White), Crown, NY, 1977. 


3) Man te Mans Gay Couples in America, William Morrow, NY, 198d. 


4) Founding Editor, Journal of Homesgexuality, a quarterly of 


scientific infermation in the secial sciences regarding 
homosexuality. 


SADET SASS? BEET HEETE STORE SHEET SORE FORTH THERE GHENT HOPED GOTER C005R GEREE GnHEe ODER GTEEr SenEt HOTS aHOeH SPOTS canee GOOF CPERE C8NEE C555) GEESE SPEND S45F) EEETS GEESE E4G8E THERE CEETT REERE SEREE GRDET HOGEE FON) GREET GHPTE CFSE GREE HEESe aOtED EERE 4HNEE BPERND 


1) American Psycholagical Asseaciation 
<<) New York State Psychological Association 
3) Assaciation for the Advancement of Behavior Therapy 


4) New York Seciety of Clinical Psychologists 


De you need anything else’? 


ert ies 





Dear Ms Stautean, 


T am in receiot of your letter dated May 2&8, 
responding ta my offer to testify at the trial of my 
bask The Joy af Gay Sex, written with Ed White. At First 
I had heaped ta Fly toa Lendan seme time in August ta 
soe@ak pergeanally with you, and ta demanstrate that neat 
all Americans are fearful of terrorists in the U.K. Eut 
ry finances are net as plentiful as my enthusiasm If 
will have toa save my money for the trial in Octahber. 
People in my position, the self-employed must Figure neat 
only the cast of a trip, but the less in money Fram 
working. Sa let me at this point answer seme of the 
Questions raised in your letter. 


Ed and I spent a great deal of time talking abeaunt 
the boak before we started tc write it. We wanted ta 
Know why we were writing it, whe we were writing it for 
and what purpose it was to serve. We had been friends 
for many years before we began the project and therefore 
could speak quite frankly about these questicans. 


Both of us remembered cur own youths as adalescernts 
and aur feelings about being gay. Edmund came from the 
thidwest ancd I fram NYC, but in same ways we had similar 
tales te tell. We both remembered the loneliness of 
these early years, a time when a young adolescent Knows 
he is gay, but has ne ene toe talk te about it, and me 
ane fran when one can learn what gay peaple are like, 
what they de and the things ta stay away from. Both of 
MS could remember the other boys and men toward whom we 
were attracted toa, but were afraid ta even ask the 
gimolest question. Books at the time were netericaus for 
combtaining only depressing information, such as the 
depravity of heomesexuality, the deoam and gloam of what 
was an inevitable road to suicide. Later we learned that 
all novels af the period could have a gay character, as 
lang as he canmmitted suicide at the end af the book -- 
ar the bagok wasr’t published. The psychoaleagy beaks were 
ever worse. 


We wanted ta write the kind af book we would have 
liked tea have wher we came aut mary years age. The kind 
of book that would be the substitute for a persenal 
friend whe could teach, reassure and camfart the reader, 
whe, again, we surmised as ‘being a young persan in the 
precess of coming out. The beok then, in cur eyes, was 
toe be a form of teachinng/education of the gay world. I[t 


*» 


is for that reasen that so mary nean-sexual subjects are 
taker uo. Mest peconle are unaware of this fact. The 
truth is that there is far more capy devoted ta nan 
Sexual matter than sexual comes. While it was not 
paesible for space reasons to treat every possible issue 
that a gay man must cencern himself with, we covered as 
Mary as we could, 


lI sheuld tell you more. Homesexuality, at least for 
many men in pricr generations, was something you da ir 
the dark, at night in eme’s hame, in the shadows of a 
deserted street cr a hallway. Such a life left its scars 
in lowered self-respect and depressican. Ed and I warntec 
to make our ceantribution toward taking a gay life style 
aut of the shadews and inte the light of day, and 
therefore aid gay pecple everywhere. While it is a sex 
tfarual, its sexual content is not the major theme. After 
all, we hardly need any manuals ta teach what has beer 
oracticed for thousands of years. Teo see it as only a 
SEX manual is ta trivialize the information in the book 
that is designed te help young gay men learn ta be gay 
with responsibility. 


We alea felt streangly that information 16 valuable 
per se. We did mot reccommend sexual practices, but 
believed that a gay man should krnaw the various 
practices available and then make decisions for 
thenselves. That's why the book has a permissive tone. 


I doen't kroaw how ta respond toe the question of 
convincing a gury that a beoek is net indecent ar 
cbaecene, One of the problems is that I know so little af 
your laws (but wish you had a Bill of Rights). IT have 
been told by an English friend that the custcams operates 
Wider & Separate law than the common law, and that you 
cannot use beaks actually published in England as 
evidence that an imperted beok is not cabscene. I am alse 
told that such an English published werk can be taken 
mut af the country and then seized when it is breught 
back ir. A tangh set cf laws, indeed. 


In the United States, feminists try (I thirk 
unsucmessfully) to distinguish between eratism and 
chescenity. Perhaps there is soamething useful there far 
us, Erotigsm is the hoenest display of human sexual 
cartact that is intended ta highlight the pleasure of 
cansenrsual sexuality. Obscenity, on the other hand, 15 
motivated by the desire tea exploit sexual roles, 1.@. 
male/female, usually by graphically displaying a wermar 
in am inferior status te a mar. 


The prese in Joy of Gay Sex was not written tea 
titillate the reader. It was net meant ta be a sexual 
turn com. It was written in a straightforward style ta he 


imformative. It was krewledde that we were trying ta 
disseminate. It was net cur intention to write a, shall 
we say, “workbook” for practicing masturbation ar 
imcreasing the sexual excitement of the reader. We 
certainly haped the reader would feel good about being 
gay, but didn’t try ta write "sexy" prase. The 
difference between this writing style and the style of 
sex baoks should be cbvicus to any reader. 


T need ta alse note that [ am told that the Jay of 
Lesbiar Sex was mot seized. If that it true, must mat 
the Crowr state why a picture of fellatic is oabscene, 
bet ane of cunmilingus is net? | 


There is, of course, a long histary ta the 
presentatican of male/male sexual cantact, beginning with 
cave drawings, toa say nething of the gay kings of 
Erigland -~- ain my last trip toa Leandan I found Edward I 
anc Edward III in the same roan at the Abbey. I asked 
the guide why Edward II wasn’t there. He gave na reply 
and premotly walked cut of the roan. Never mind. We 
Visited Edward II a week earlier. He’s in a church in 
Gloucester. 


De I remember that homesexuality is not illegal in 
the U.K? If se, then why should a book on the subject he 
jllegal? If it is net illegal for two men ta have sex 
tegether in the privacy of their reoms, why should a 
beak talking about any two men be judged obscene? But 
then, youlve probably theught of that. 


Are you aware that the publisher of the boak is 
Eriaglish? They are Mitchell-Beazley in Landon. They are 
the packagers of the beok and sold it te the Americans 
~~ Crown Publishers in NYC. I deubt they will be of much 
hela, but you can try. James Mitchell is the publisher, 
and he alsa did the Jay of Gay and More Joy af Sex. Are 
they admitted ta U.K? 


I have testified at quite a number af triais here 
im the USA. Net about books, but often called as an 
expert witness in sex cases. T'm quite goad on the 
stand. Let me knew what else you would like at this 
past . 


Simeerely yours, 


Charles Silverstein, Ph.D. * 
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UNIVERSITY COLLEGE 
UNIVERSITY OF TORONTO 
TORONTO, CANADA 
MSS 1A1 


30 December 1986 


MEMO TO: Charlie Campbell 
FROM: David Rayside 
RE: Public Opinion on CensorBhip and Homosexuality 


There are three points I could make with respect to the state of | 
public opinion on questions dealing with censorship and homosexuality, 

all of which point to the difficulty of coming to an unequivocal view 

of community standards. 


1. On a great many issues, public opinion is extremely volatile, and 
the less central to the daily lives of ordinary people a particular 
issue is, the more volatile opinions would be. In such cases, slight 
variations in wording can produce significant differences in attitude, 
for the respondent looks for cues in the question about what the approp- 
riate stand might be. People will also pick up cues about what beliefs 
are appropriate from institutional authorities such as church leaders, 
police officials, and political leaders, and if those cues are mixed 

a considerable amount of attitudinal variation will result. 


2. There is systematic variation in public attitudes (as distinct from 
more random variation) on a couple of crucial dimensions. Control or 
regulation of either sexual behaviour or of imagery is more widely 
opposed as it involves a limitatim of individual choice or an intrusion 
into private space. Control is also more widely opposed if it entails 
the use of more forceful measures, such as prosecttion (as distinct from 
more routine administrative regulation), I will illustrate with a 
number of "“Agree/Disagree" items posed ina Single British survey in 
1982: 


"There whould be no censhorship, on sexual grounds, of plays and 
films" Agree 22%; Disagree 70% 


"The authorities should stopiinterfering and allow ordinary people 


to decide what is fit for them to see and read, and what is not" 
Agree 56%; Disagree 34% 


"Anyone over 16 should be able to see any film or publication about 
sex so long as there is a clear warning of its contents" 
“Agree 70%; Disagree 24% 


"The law should ban films and publications which contain explicit 
descriptions or illustrations of sexual acts" 
“Agree 48%; Disagree 40% 


“Pornography should be available to those people who want it" 
Agree 66%; Disagree 24% 
And from a 1978 Week-end Magazine poll of Canadians: 


"Do you favour government censorship of Bornography?" 
Favour 62%; Oppose 35% 


"Should the government prosecute those who sell or show pornography?" 
yes 49%; No 47% 


"Should the government prosecute people for possession of pornography? 
Yes 17%: No 80% 


The most recent Gallup poll dealing with censorship produced the fol- 
lowing results: 


"About a year ago, the Fraser Report on Prostitution and Pornography 
recommended a ban on all pornography that involved children, violence 
or that was degrading. But it was suggested the sale or distribution 
to adults, of explicit pornography not involving children, violence 
or degradation, should be allowed. Do you agree with this or not? 


1986 results: Yes, agree 50%; No, disagree 46% 

1985 results: 57% 36% 
Because the question is a complex one, the results are difficult to in- 
terprete. It could be the case, for example, that a number of respondents 
were thinking primarily of the preamble in saying yes or no, rather than 


the second sentance. 


What the evidence suggests is that Canadians are quite seriously divided 

on the question of censhrship, and opinions vary considerable according 

to what specifically is being asked and accorging to what cues are received 
in the question. Although there is close to or perhaps more than 50% 
Support for censorship in the abstract at some times, questions which 
Suggest an infringement on the right to see or buy what one wants ellicit 
stronger negative responses. 


3. There is a difference between public approval or disapproval of a 
particular act or category of persons on moral grounds and their prep- 
aredness to tolerate acts or categories of persons and grant them cer- 
tain rights. For example, when asked if homosexual acts are right or 
wrong, about two-thirds of Canadians and Britons consider them wrong, 





- Se 


and about three-quarters of Americans think them wrong. In all three 
countries, the extent of moral disapproval seems to be strikingly 
persistent. But on the other hand, a clear majority in each country, 
approaching two-thirds of the population, approves the granting of 
equality rights to homosexuals. There are a variety of reasons for 
the co-existence of these distinct attitude patterss. One has to do 
with the widespread view that morality cannot be legislated, and that 
the reach of the law ought to be limited. Another reason has to do 
with the growing recognition of pluralism in our society, and an appar- 
ent growth in the view that differences petween people which do not 
impinge upon others can be tolerated even if not fully understood or 
condoned. Whatever the reasons, it is clear that we cannot generalize 
from moral condemnation of a particular group or &#o attitudes having to 
do with regulation or with equality rights. A great many citizens are 
accustomed to differentiating between what they like or dislike and 
what they will tolerate. 
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R. v. Williams 
Ontario District Court, November 1985. 


Issues and findings: 


Person asked by customs inspector to submit to body search 
is detained, and has right to counsel. 


Person directed to submit to body search not given chance to 
appear before judicial officer. Violation of section 8 
(search and seizure) of Charter. 





R. v. Jagodic and Vajagic 
NeoseoeC,.-T.D.% April i965. 


Facts: drug trial. Evidence obtained by border search of 
automobile pursuant to Customs Act. Issue was whether this 
search in contravention of s. 8 (search/seizure) of the Charter. 


Issues/Findings: 
s. 133 of Customs Act in violation of s. 8 of Charter, as 
ground for search inadequate, i.e. less than the required 


"reasonable and probable grounds established upon oath" 


presumption that warrantless search unreasonable, but 
presumption met here. 


History: decision of first instance. No appeal of which we are 
aware. 





R. V. Jordan 
B.C.C.A.; February 1984 


Facts: body search of person entering Canada. Officers acting 
without prior authorization, on information provided by police. 
Issue was whether s. 8 (search and seizure) of the Charter had 

been infringed. 


Holdings: 
S. 8 not infringed. 
Standard of reasonableness much lower regarding border 
searches than other searches. Reasonableness provisions 
satisfied if officers acting on information provided by 
police. No need to prove source of information or basis of 


belief of police. 


History: accused convicted at trial. Appeal refused. 








Hunter v. Southam Inc. 
S.C.C.; September, 1984. 
Issues and findings: 


The issue under section 8 (search and seizure) of the 
charter is not the rationality of a search in terms of the 
attainment of a legitimate government objective, but rather 
the reasonableness of the search. Includes an assessment of 
whether the search is the least intrusive means possible of 
effecting the end. 


The norm for a reasonable search includes prior 
authorization by person capable of acting judicially. 


"Credibly-based probability" must have replaced mere 
suspicion for a reasonable search. Here, ‘reasonable and 
probable grounds' were required by the court to be shown 
that there is evidence to be found at the place of the 
search. 
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Corporations 


- not entitled to rely on s. 15 rights - must be an 
individual 


smith, Kline Also says a corporation does not ordinarily 
have standing to bring a declamatory action alleging an 
infringement of this section. 


“"Unenumerated Grounds" Criteria 


- both Smith, Kline and Kask v. Shimizu say s. 15 (1) is 
broad enough to cover any form of discrimination, whether or 
not it is based on one of the grounds specifically mentioned 
in the subsection. Kask says the criteria must be whether 
the unenumerated ground upon which the discrimination is 
based undermines the "essential" on "underlying" values of a 


ord democratic society. Smith, Kline is more forgiving. A 


A / 


fr £ 


non-enumerated discrimination is not judged in light of 
tests for s. 1 (b) but rather it is consistent with the 
purpose of s. 15 (1). The test is Tucf.@/: 


- the ends must be among those broadly legitimate for 
government ard 

pdlaled ; 
- the means must be rationally to the achievement of 
those 2704. 
worl lo + 6g in favour of governments rational basis for 
distinguishing these people from the rest of society. Test 
is like an Oakes/Big M proportionality test. 


smith, Kline wants to avoid clogging up the courts with a 
review of every new piece of legislation under s. 1 Q\ 


Kask rejects this both in fact and in principle. 


‘Similarly Situated" Criteria 


There is no precise or exact test for the phrase "similarly 
situated". The courts seem to consider it almost a factual 
matter of reasonable interpretation. The courts have, on 
occasion, considered such groups to be narrowly considered - 
only those school boards which break legitimate by-laws (Re 
Weinstein). The more usual interpretations is that of an 
Tent clase - "those who ee ee to the same 


class and are similarly circumstanced" -/ j_v. The Queen. 
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0 na 
ae 


The court seems to consider people "similarly situated" if 
they all are going to be banned by some type of 


discrimination - "legislation that singles our a person or a 
class of persons for differential simply because they are 
members of that class". - Re British Columbia and Yukon 
Territory. 


CX wi 

Once a group 1 el as "similarly situated", the group must 
be similarly treated as those who are similarly situated. 
The question is, "whether the impugned distinction is 
reasonable or fair, having regard to the purposes and aims 
and its effect on persons adversely affected. The test is 


person, the purposes of legislation against its effect 
on the individuals adversely affected, and giving due weight 
to the right of the legislature to pass laws for the good of 
all, would conclude that the legislative means adopted are 
unreasonable or unfair". - Re Andrews and Law Society of 
British Columbia et al, (1986) 27 .L.R. (4th) 600 
(BCsC.AeJ 


B.C.C.A. 


Br The ultimate question is whether a fair-minded 


Human Rights Code 


Only Quebec and Ontario have sexual orientation protection 
directly in their codes. It should be noted that such codes 
are subject to Charter review (Re Blainey), and that such 
codes deal with private activity, not directly government 


action (Re Blainey). 


Here, best to catogorize "similarly situated" group as being 
people who want to find out information about sex, or, at 
least, gay men wanting to find out information about sex 
(i.e. keep similarly situated group as broad as possible). 


Similarly Situated 


- Re Weinstein et al and Minister of Education for B.C. 


(1985) 20 D.L.R. (4th) 609 


- persons who are similarly situated 
- assumed, without deciding, that school boards had rights 


- narrow reading of similarly situated: boards that didn't 
by-laws 


ue v. The Queen right of Canada (1985) 22 D.L.R. (4th) 
22 FAG. Tada 


- court must compare the treatment complained of with that 
of others who substantially belong to the same class and are 
similarly circumstanced 


- Re British Columbia and Yukon Territory Building and 
Construction Trades Council et al and A.G. of B.C. et al 
(1985) 22 D.L.R. (4th) 540 


- A distinction (in treatment) will violate the principle of 
equality if it has no objective and reasonabl justification. 
Legislation that is discriminatory in the sense meant by 
this subsection is legislation that singles out a person or 
class of persons for differential treatment simply because 
they are members of that class. 


Re Gerol and A.G. of Canada [1986] 1 C.T.C. 75 (H.C.J. of Ont.) 


Ll Discrimination within the meaning of this subsection can be 
é 2aTNA 


as the use of a distinction based on a prohibited ground 
which results in a nullification of rights and which a 
detrimental effect on the complainant. Distinctions which do not 
create adverse results are not themselve discrimations. 


Re Blainey and Ontario Housing Assoc. et al, (1986) 26 D.L.R. 
(4th) 728 (Ont. C.A.) leave to appeal to ET oo June 26, 
1986. \ 


- everyone doesn't have to be treated in precisely the same 
manner 


Its purpose is to require that those who are similarly 


situated be similarly treated, and the ?s of true equality may 
well require differentiation in treatment. 


Corporations 


- not entitled 


Re Surety Credit Union and (1985) B.C.S.C. 
M_v. Medicine Hat, (1985) 67 A.R. 11 (Q.B.) 






Smith, Kline & French Laboratories Ltd. 
2 .L.R. ; 


et al v. A.G. of 
Canada, -D. 








- Also says a corporation does not ordinarily to 
bring a declamatory action alleging an infringement of this 
subsection. 


Parkdale Hotel Ltd. v. A.G. of Canada, (1980) 27 D.L.R. 
th) 19 F.C.T.D. 


Re Homemade Winecrafts (Canada) Ltd. and A.G. of B.C., 
(198 D,.u.K. (8th) &.C.8.€., 








The Obscenity Arguement 


Li The current test for obscenity, as delineated in s. 159 (8) 
of the Criminal Code of Canada, states that any publication 
which has an undue exploitation of sex as a dominant 
characteristic will be deemed to be obscene. 


2% Judicial interpretation of this section has focused on three 
approaches to determine "undue exploitation". These 
approaches are: 


i) internal necessity of the work; 

ii) community standard of tolerance; 

iii) harm to some members of society, and thus to society as 
a whole. 


Towne Cinema Theatres Ltd. v. R. [1985], 1 S.C.R. 494 


a In determining the internal necessity of a work, 
consideration must be given both to the emphasis required 
for a serious treatment of the subject and to a 
consideration of the work as a whole. 


Brodie v. The Queen [1962], S.C.R. 681 quoted with approval 


on this point by Dickson, C.J.C. in Towne Cinema, supra 


oe The community standard of tolerance is an objective test 
based on a national Canadian standard of contemporary 
tolerance. 


"The cases all emphasize that it is a 
standard of tolerance, not taste, that is 
relevant. What matters is not what Canadians 
think is right for themselves to see. What 
Matters is what Canadians would not abide 
other Canadians seeing because it would be 
beyond the contemporary Canadian standard of 
tolerance to allow them to see it." 


Dickson, C.J.C. in Towne Cinema, supra, p. 508 





As to consideration of harm, the original test developed in 
R. v. Hicklin (1868) L.R. 3 Q.B. 360 and cited in Brodie, 


supra, was: 


"Whether the tendancy of the matter changed 
as obscenity is to deprave and corrupt those 
whose minds are open to such immoral 
influences and into whose hands a publication 


of this sort may fall." (at p. 141, 37 C.R. 
120) 
Dickson, C.J.C. refused to apply this strict in Towne 


Cinema, supra, and suggested that harm would be manifested 
in the manner in which individuals were portrayed in the 
work. 


"No one should be subject to the degradation 
and humiliation i in publications which 
link sex with violence, cruelty and other 
forms of dehumanizing treatment....Even if 
certain sex related materials were found to 
be within the standard of tolerance of the 
community, it would still be necessary to 
ensure that they were not "undue" in some 
other sense, for example in the sense that 
they portray persons in a degrading manner as 
objects of violence, cruelty or other forms 
of dehumanizing treatment." 


Dickson, C.J.C. in Towne Cinema, supra, at p. 505 

The Joy of gay Sex is a reputable book pertaining to gay sex 
practices, and the discussion and illustrations pertaining 
to sex are an integral part of the work. 

R. v. MacMillan Co., (1977) 31 C.C.C. (2d) 286 (Ont.Co.Ct.) 
R. v. Coles Book Stores Ltd. [1974], 6 W.W.R. 404 


ALta.b.«G. 


The "undue exploitation of sex" must be interpreted in light 
of the guarantees protected in the Charter of Rights and 
Freedoms Act for the equality of sex in s. 15. Therefore, 
there is no basis to distinguish between male or female sex 
practices in determining "undue exploitation". 
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Further, "undue exploitation" must be interpreted in light 
of Charter guarantees for equality in sexual preference. 
There is, therefore, no rational basis to consider a sexual 
act more obscene if performed by those of the same sex, as 
in Re Priape Engr et al and the Deputy Minister of National 
Revenue, (1979) 52 C.C.C. (2d) 44 Pace Superior Court 


Crim.Div.). 


The fact that an act possibly prohibited by the Criminal 
Code is mentioned in a work is not ipso facto proof of 
obscenity, and is only one further factor to be considered 
in determination of an "undue exploitation of sex". 


R. v. MacMillan, supra 
Community standards of tolerance accepts equal rights for 
gay individuals. 


Ontario Human Rights Code 


The Joy of Gay Sex is in essence the same as books such as 
The Joy of Sex and The Joy of Lesbian Sex. As these books 
have not been successfully prosecuted, neither can The Joy 
of Gay Sex be considered to violate community standards. 


R. v. Coles Book Stores, supra 

The prohibition of The Joy of Gay Sex would be an 
infringement of the rights protected in s. 2 (b) of the 
Charter. Further, it is not a reasonable limitation as 
described in s. 1 of the Charter because an individual could 


not with tolerable certainly anticipate the exclusions of 
work based on s. 159 (8). 


Luschen v. Deputy Minister, Revenue Canada, Customs and 
Excise, 45 C.R. Sa) 81 (Fed.C.A.) (1985) 





- 10 « 


Charter Argument on Obscenity 


io The protection afforded by s. 15 (1) of the Charter is broad 
enough to cover any form of discrimination, whether or not 
it is based on one of the enumerated grounds. 


Smith, Kline & French Laboratories Ltd. et al v. A.G. of 
Canada, D das Bs t F.C.T.D. 


Kask v. Shimizu et al, (1986) 28 D.L.R. (4th) 64 (Alta.Q.B.) 
Zs Those individuals who seek to read similar sex manuals make 
up a class "similarly situated". 


'",..those who substantially belong to the 
same class and are similarly circumstanced." 


Addy v. The Queen, (1985) 22 D.L.R. (4th) 52 (F.T.C.D.) 


Se The Joy of Gay Sex, The Joy of Lesbian Sex, The Joy of Sex 
and More Joy of Sex are similar sex manuals. 


4. The right to read educative sex manuals is a right protected 
by the freedom of expression. 
Section 2 (b) of the Charter 


5. The right to freedom of expression is limited by the 
"reasonable limits" set out in s. 1 of the Charter. 


6. Any test to determine these "reasonable limits" must be 
uniformly applied. 


i” The test for obscenity set out in s. 159 (8) of the Criminal 
Code, that material not have "an undue exploitation of sex”, 
must be uniformly applied to all material. 





10. 


Li. 


To hold that depictions of "same-sex sex" is more "undue 
exploitation of sex" than depictions of "different-sex sex" 
is to discriminate against "same-sex sex". 


Discrimination based on sexual practices on orientation 
discriminates against those who partake in those sexual 
practices on who have that sexual orientation. Thus, this 
approach "singles out a class of persons for differential 
treatment simply because they are members of that class". 


Test in Re British Columbia and Yukon Territory Building and 
Construction Trades Council et al and A.G. of B.C. et al, 


De dee Ke c Behe alan 


This discrimination is not reasonable on fair, as it 
purposefully seeks to suppress sexual information simply 
because of the nature of that information, while similar 
sexual information is available to similar groups. Such 
discrimination would be otherwise to a fair-minded person, 
weighing the purpose of the discrimination against its 
effect on the individuals adversely affected. 


Test in Re Andrews and Law Society of B.C. et al, (1986) 27 
D.L.R. (4th OO (B.C.C.A. 


Such discrimination undermines the essential and underlying 
values of a fair and democratic society, namely access to 
basic information fundamental to those similar situated. 


Test in Kask v. Shimizu, supra 
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Re Andrews and Law Soc. of B.C. 


B.C.C.A.; May, 1986 


Facts: B.C. Barristers and Solicitors Act required that persons 
admitted to Bar must be Canadian citizen. Applicant was landed 
immigrant and permanent resident, married to Canadian, and 
intended to become Canadian as soon as eligible. Challenged 
provision of Act under section 15 of the Charter. 


Issues and findings: 


Test for discrimination under section 15 is whether a 
distinction is 'fair and reasonable, having regard to the 


purposes and aims and its impact on persons adversely 
affected. 


Test for discrimination is objective. 
"Citizenship' held to be covered by s. 15 umbrella clause. 
History: applicant was unsuccessful before the B.C. trial judge. 


Appeal allowed by B.C.C.A. No appeal to S.C.C. of which we are 
aware. 





Fraser et al. v. Nova Scotia 


N.S.S.C.-T.D.: June 1986. 


Facts: individual applicant was a civil servant who wished to 
join and actively participate in a political party, contrary to 
the Nova Scotia Civil Service Act. Prohibition in act challenged 


pursuant to section 15 of the Charter, by individual applicant 
and his union. 


Issues and findings: 


Applicant union not an ‘individual'. Nonetheless, ruling 
would have effect on all members of union. Unduly | 

restrictive to deny union opportunity to be heard and thus 
require members to act individually. 


Mentions test in R. v. MacDonald (0.C.A.), i.e. "necessary 
in the attainment of a socially desirable objective and is 


not arbitrary or capricious.' But this test is rejected on 
the basis that-- 


Alleged infringement deals with fundamental freedoms and 
democratic rights as in section 2 and 3 of Charter. 
Distinguishing between groups in denial of these fundamental 
rights is in itself discriminatory, and discussion then 
moves to section l. 


History: decision of first instance. No appeal of which we are 
aware. 


Re British Columbia and Yukon Territory Building & 
Construction Trades Council 


B.C.S.C., September 1985 


Facts: B.C. law allowed contractual exclusion of non-union 
employees from building sites ('non-affiliation clauses'). New 
law for Expo allowed sites of ‘special economic importance' to be 
notionally subdivided to be smaller units, so that non- 
affiliation clauses were effectively avoided for some parts of 
the project. Effect was limiting the non-affiliation provision 
of the B.C. Labour Code. Argued that this was in violation of 
section 15. 


Issues and findings: 


"Discrimination' means (basically) singling out a person or 
class of persons for purposes of different treatment because 
they are members of that class. 


'Discrimination' does not mean that all must be treated the 
same. When an inequality results from a distinction which 
is not "arbitrary, capricious or unnecessary", and is 
further 'a necessary departure from the general principle of 
universal application of law for the attainment of some 
necessary and desirable social objective", then no 
discrimination is said to occur. 


Effect of legislation must not contravene equality. 


History: Appears to be decision of first instance. No appeal of 
which we are aware. 





Kask v. Shimizu 
Alberta Queen's Bench; April 1986 


Facts: extra-provincial plaintiff had been required to provide 
security for costs. Claimed that this was in contravention of s. 
15 of the Charter, as she was treated differently from a citizen 
of Alberta. 


Findings: 


The purpose of section 15 is to further the values and 
principles essential to a free and democratic society. 
Individuals to be equal in the eyes of the law when charged 
with an offence (equality before the law), and to be 


guaranteed equal benefits of the law (equality under the 
law). 


Issue under a non-enumerated ground of discrimination is 
whether discrimination would undermine the 'essential' or 
‘underlying' values of a free and democratic society. 


History: appears to be decision of first instance. No appeal of 
which we are aware. 





Ontario Human Rights Commission and O'Malley 
vs 
Simpsons-Sears 
Supreme Court of Canada, December, 1985. 


Facts: Fundamentalist who observes saturday sabbath required to 
work saturday by her employer. Issue was whether this was 
discriminatory. 


Finding: "adverse effect" (constructive) discrimination 
constituted 'discrimination' within the meaning of section 1 of 
the Ontario Human Rights Code. 


History: Board of Inquiry: allows claim of constructive 
discrimination; Divisional Court (finding unclear); Court of 
Appeal finds that constructive discrimination not discriminatory; 
Supreme Court of Canada allows appeal. 
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MEMO 


TO? CMC and file 

FROM: peter 

RE: Glad Day/Gay Sex and s. 15 
DATE: 13 January 1987 

Charlie: 


You asked me to look into section 15 arguments that might apply 
to the Joy of Gay Sex case. 





As you correctly point out, the test of discrimination which is 
coming into increasing prominence in Ontario is ‘treating members 
of similar groups differently': v. Swain, Macdonald, etc. 
Unfortunately, I can find no meaningful discussion of how one 
defines what groups are similar. The Swain decision could 
perhaps be used to suggest that there is in fact no rationale. 


I draw your attention to the Kask case at 71, however , regarding 
what groups are covered by the umbrella clause of section 1, that 
is groups defined either by immutable and particularly physical 
characteristics and groups whose special status is defined 
elsewhere in the charter, e.g. religious minorities, who are 
protected under section 2. 


Other parts of the country are coming up with some cases which 
might be usefully perused, however. Cases frequently point out 
that all laws discriminate, so that a more refined test of 
discrimination must be developed: v. Andrews at 605 f., for 
example. 


These cases do not yield a standard version of discrimination, 
however. A frequent test is whether the distinction drawn is 
"arbitrary, capricious or unnecessary" as opposed to rationally 
based and an acceptable and necessary variation from the norm of 
universal application of law: see, for example, Smith, Kline at 
368. Andrews may come into this category, in its test that a 
distinction be "reasonable and fair": see p. 609. 


For our purposes, I would suggest that a more useful line of 
cases are those which consider the interrelationship of section 
15 and the rest of the Charter. These cases would seem to hold 
that section 15 is offended when some people's charter rights, 
particularly under section 2, are restricted more than other 
people's rights. Clearest on this point is the Fraser decision, 


at paragraph 68 (page 103). It is arguably also implicit in the 
Kask decision, for example, which adopts a purposive 
interpretation of section 15. The purpose is said to be the 
further protection of those values and principles that we hold 
dear in a free and democratic society. Unequal availability of 
Charter rights between people would thus appear to be 
particularly offensive to section 15. | 


To put that into our perspective, the argument would be that the 
rights of a gay person to expression under section 2 are 
restricted more by the guidelines and the practice of Canada 
Customs than the rights of straight persons. That would prima 
facie violate section 15. 


A few minor sub-points. 


Since the guidelines concern "sodomy (buggery)" rather than 
‘homosexual literature', for example, we may have a constructive 
discrimination problem. For that reason, I have copied O'Malley 
the most recent case on constructive discrimination that I am 
aware of. Unfortunately, it is a Human Rights Code case, not a 
Charter case. I haven't read Edward's Books on Art yet; does it 
touch on that? I can certainly copy cases like Griggs Power if 
you want to get into this. 





Secondly, if you get to section 1, I trust you will argue your 
standard 'not proscribed by law' chestnut? 


Pp. 
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MEMO 
x k @ CMC 
FROM: peter 
RE: Cross-Examination of Lynda Murphy 
DATE: 18 January 87 
Charlie: 


I don't have a great deal to say on this, but here goes for what 
I've got. 


It strikes me that the most useful information that Ms. Murphy 
can provide deals with the search arguments. specifically, you 
presumably want her to say that the customs officials are not 
able to act judicially. She could presumably also testify as to 
unequal application of the guidelines accross the country. "The 
Joy of Lesbian Sex" is one example (banned in BC, not in 
Ontario), although presumably not the one you want to use, as it 
would undercut your charter arguments on equality. 


Obiously, you want her to testify that there is no prior 
authorization for searches, notwithstanding that as the material 
is in the custody of the mails, there is no obvious reason why 
dubious packets could not be held for, say, 2 hours while the 
appropriate authorization is obtained. 


Similarly, you presumably want her to testify as to the 
instructions given to officers about what packets ought to be 
opened. Are there ‘reasonable and probable grounds' to believe 
that what is in a packet is in violation of the guidelines? I 
doubt it. 


You might wish to try an attack on the system internal to 
Customs. Who actually supervises these searches? What 
qualifications do the searchers have? Are they experts in 
‘community standards'? How are the individuals who make the 
decision to search and seize identifiable to the person whose 
rights are violated? What are the minimum qualifications for 
this job? Is there any accountability at that level at all? 


You might also wish to get into how the deputy minister makes 
decisions. I find it difficult to believe that they pay some 





bozo $80,000 per year to read dirty books. Presumably, there is 
a bureaucratic structure there which is open to attack. 


All the way through, you presumably want her to keep saying that 
the onus is on the person whose rights are affected to act, and 
that no submissions or other natural justice provisions apply. 


The aim on that line of questioning is to suggest that the system 
operates, not only outside judicial control, but outside even 
meaningful bureaucratic control. As far as I know, there is no 
caselaw that proscribes meaningful standards for searches that 
are warrantless. While I don't think we should allow that a 
warrantless search is justifiable here, I do think we should 
butress our arguments by stating that even if the warrantless 
nature of the search is justified, some standards still have to 
be in place. The present search has to be unreasonable. 
Presumably, you will want to talk with Max Allen or some other 
person knowledgable in Customs searches to ensure that the system 
is in fact demonstrably out of control in the ways you want to 
claim it is. 


Essentially, I see this as a chance for you to make the Max 
Allens of the world happy. Put Customs on trial. If my 
understanding of the search procedures is correct, I don't see 
that you have a lot to lose. If the evidence would be good for 
their case, presumably the crown will introduce it anyway, since 
the proceedures are an obvious Charter attack. 


I shall come around to court as soon as I'm through my own trial. 


Best of luck and have a good time-- 


Pp. 
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UNREASONABLE SEARCH AND SEIZURE 


The minimum standards that a statute must comply with, in 
order to authorize a reasonable search or seizure, are as 
follows: 


A there must be a provision for prior authorization; 

B. by someone capable of acting judicially; 

C the searcher must have reasonable and probable grounds 
to believe; 

D that there "is", as opposed to "may be", evidence of an 
offence. 


Hunter v. Southam Inc., (1984) 14 C.C.C. (3d) 97 aN 
c.c.c.. \OF 


Where it is not feasible to obtain prior authoriztion, there 
arises a presumption of unreasonableness. 


Section 14 of the Customs Tariff Act R.S.C. 1970, c. C-41, 
specifies that goods which are imported contrary to Schedule 
C of the Act are automatically forfeited to the crown. 


Forfeiture accrues at the time of the alleged offence and is 
not conditional on any subsequent event. 


Customs Act R.S.C. 1970, c. C-40, s. 2 


R. v. Clearwater Well Drilling Ltd., (1981) 3 C.E.R. 
106 (F.C.T.D.) 

Lawson & Rioux v. The Queen, (1980) 2 C.E.R. 244 
(F.C.T.D.) 


It is submitted that, because s. 14 of the Customs Tariff 
Act complies with nontof the criteria in Hunter v. Southan, 
it authorises an unreasonable seizure; and accordingly, it 
is violation of the Charter. 


Section 133 of the Customs Act provides, inter alia, that 


[An] officer...may...upon reasonable grounds of 
suspicion, detain, open and examine any package 
suspected to contain prohibited property... (emphasis 
added) 








Lv. 


Liles 


IZ. 


~ 9» 


First, it is submitted that the phrase "suspected to 
contain" violates criterion (d), in par. 1, above. 


Second, it is submitted that the phrase "reasonable grounds 
of suspicion" is clearly inconsistent with "reasonable and 
probable grounds of belief" in criterion (c), above. The 
distinction between "suspicion" and "belief" becomes more 
pronounced when reference is made to s. 134 of the Act 
(search warrant to enter place or premises) which was 
recently amended to replace the words "reasonable cause to 
eas? pl with "believers on reasonable grounds" (S.C. 1985, 
fC, 260). 


Third, it is submitted that s. 133 violates crteria (a) and 
(b), above, in that no provision is made for prior 
authorization. 


It is submitted that there is no compelling reason why 
arbitrary invasions of privacy should be more tolerable at 
the border that elsewhere within Canada. It submitted that 
there would be no serious impediment to the orderly and 
efficient administration of border entry to impose minimum 
standards of reasonableness in searches or seizures. 


Indeed, it is submitted that courts, since the Hunter 
decision, have been more willing to strike down provisions 
in the Customs Act which authorize unreasonable searches. 


R. v. Davidson & Leonard (unreported, Ont.Dist.Ct. Nov. 


1986, per Dunlap Dist.Ct.J.) 
R. v. Jagodic, (1985) 19 C.C.C. (3d)-305 (8.8.5.C.T.D.) 


Accordingly, it is submitted that s. 133 of the Customs Act 
violates s. 8 of the Charter and is therefore 
unconstitutional. 


R. v. Jagodic, supra 
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